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No. 7297

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

The Mutual Life Insurance Company
OF New York (a corporation),

Appellant,

vs.

Herbert E. Frey,

Appellee.

BRIEF FOR APPELLANT.

STATEMENT OF THE CASE.

By this action plaintiff, both as beneficiary and

assignee of the beneficiaries, sought to recover upon

five policies of life insurance totaling $40,000.00. The

case was tried to a jury and i*esulted in a verdict for

defendant on three of the policies, totaling $20,000.00,

and a verdict for plaintiff on two of the policies, total-

ing $20,000.00. It is from the latter verdict and judg-

ment thereon that defendant appeals. No appeal was

taken by plaintiff.

On March 4, 1933, Walter E. Frey made written

application (Tr. pp. 63, 64) to defendant for three

policies of insurance upon his life, as follows:

$35,000.00 payable to San Francisco Milling

Company

;



$10,000.00 i:>a}'able to Herbert E. Frey, his

brother

;

$10,000.00 payable to Sehna Steventon, his

sister.

Defendant refused to issue the policy for $35,000.00,

payable to San Francisco Milling Company, but issued

and sent to its San Francisco agency two policies for

$10,000.00 each, payable to Herbert E. Frey and Selma

Steventon. Meanwhile, however, having learned that

Walter E. Frey contemplated aviation in a private

plane, these two policies were recalled ; but upon re-

ceiving a declaration by "Walter E. Frey that he would

not fly in a j^rivate plane, the policies were again sent

to the local agency. They carried the ''airplane

clause,"—prohibiting flights in private planes. The

policies were accompanied by a ''slip" (Exhibit "J",

Tr. p. 76) w^hich was required to be signed before the

policies could be delivered. Upon their arrival they

were delivered by the agency cashier, Mr. Murray, to

the soliciting agent, Steinfeld, and the latter gave to

Mr. Murray, as cashier, his personal checks for the

net premium; that is to sa}', the premium less his

commission. He then w^ent to the office of the San

Francisco Milling Company, and in the absence of

Walter E. Frey, but in the presence of Sehna Steven-

ton and Herbert E. Frey, the beneficiaries, handed

the policies to Selma Steventon with the words: "Here

are the policies, they are paid for." (Steventon, Tr.

p. 38.)

Defendant having rejected the i:>olicy for $35,000.00,

payable to San Francisco Milling Company, it was the



idea that the two policies should be assigned to the Sail

Francisco Milling Company (it was apparently so-

called "corporate insurance" which was wanted), and

a foim of assigmnent was actually executed by some

of the parties, but never completed. Mr. Steinfeld

testified that ''Mrs. Steventon thereupon said, 'We
don't want these policies. Walter might be feeling

good some night and he will jump into a plane of a

friend and fly on to Chicago and get killed.' They

said fui-ther, 'It is impossible to comply with the

requirements of these assignments. We could not in

a thousand years get Walter's wife to sign these

papers.' " (Tr. p. 66.)

Mr. Steinfeld then tried to collect the premium, but

failed, and no part of the premium was ever paid.

Two or three days later, failing to collect the pretnium

Mr. Steinfeld stopped payment on the checks. These

checks with the stop-payment notice are in evidence.

Mr. Steinfeld made further and continued efforts to

collect the premium and finally, so he testified, called

Mrs. Steventon on the telephone and asked her either

to return the policies or pay the premimn, as the com-

pany's auditor would be in and he must have either

the premium or the policies. Thereupon Mrs. Steven-

ton did return the policies to Mr. Steinfeld, who re-

turned them to Mr. Murray, the cashier, who in turn

returned them to the home office in New York, where

they were cancelled.

It is important to note that no demand was ever

made by Walter E. Frey or the beneficiaries for the

return of these policies; they remain cancelled and



office copies only were produced at the trial. (Tr.

p. 36.)

Some time later (after the surrender of the poli-

cies), so Mr. Steinfeld testifies (Steinfeld, Tr. p. 68),

''Herbert rang me up and said, 'Now, I know what

we want to do, we know just what we want to do now,

and how much we want to take.' He told me how the

policies should be made out and what they wanted

to do. I said, 'Fine, Herb, your instructions will be

carried out, but we must have Walter call at our office

and furnish us with another examination.' He wanted

$5000.00 for Jack Steventon, a nephew, $5000.00 for

Herbert, and $10,000.00 for San Francisco Milling

Company." In consequence of this conversation

Walter E. Frey did have a second physical examina-

tion and furnished a certificate of good health (De-

fendant's Exhibit A, Tr. p. 55.) This was dated June

1, 1932. Pursuant thereto three policies were again

sent to the San Francisco agency, arriving on June

4, 1932. Steinfeld testified (Tr. p. 70), "I immediately

got on the telephone and talked to Herbeii:. I told

him that the policies had arrived. He said, 'I will

met you in an hour in the Merchants Exchange.' I

said, 'Fine, where will I meet you—will I meet you

in the grain pit?' He said, 'No, I will meet you up

in room' so and so. I could not quite grasp that.

Anj^vay I met him there in the office of Carl R.

Schulz, an attorney. I met Steventon. He came along

with me. When we got there I said, 'Here are your

policies, boys.' We were talking there for about five

or ten minutes and I said, 'Is Walter dead?' They

said, 'Yes, he died last night.'
"



As a matter of fact, Walter E. Frey had died in

bed the preceding night, from, as testified by Doctor

Berger, autopsy surgeon to the coroner, acute dilation

of the heart, chronic myocarditis, and coronary

sclerosis with occlusions. Based upon his autopsy, the

examination made, his experience in thousands of

autopsies and his medical training, Doctor Berger ex-

pressed the opinion that Walter E. Frey was not in

good health on or subsequent to March 4, 1932.

Liability being denied upon any of the policies by

defendant, this action was brought which, as stated,

resulted in a verdict for defendant as to the latter

three policies, and in favor of plaintiff as to the

former two policies. Hence this appeal.

The application signed by Walter E. Frey on March

4, 1932, and the only apj^lication, contains the following

stipulations

:

''This application is made to The Mutual Life

Insurance Company of New York herein called

the Company. All the followdng statements and

answers, and all those that the insured makes to

the company's medical examiner, in continuation

of this application, are true, and are offered to the

company as an inducement to issue the proposed

policy. The insured expressly waives on behalf

of himself or herself and of any person who shall

have or claim any interest in any policy issued

hereunder, all provisions of law forbidding any

physician or other person who has attended or

examined, or who may hereafter attend or ex-

amine the insured, from disclosing any knowledge

or information which he thereby acquired. The

proposed policy shall not take effect unless and



mitil delivered to and received by the insured, the

beneficiary or by the person who herein agrees to

pay the premiums, during the insured's continu-

ance in good health and miless and until the first

premium shall have been paid during the insured's

continuance in eood health."
t5^

And, further:

''It is agreed that no agent or other person

except the President, Vice-President, a Second
Vice-President, or a Secretary of the company
has power on behalf of the company to bind the

company by making any promise respecting bene-

fits under any policy issued hereimder or accept-

ing any representations or mformation not con-

tained in this application, or to make, modify or

discharge any contract of insurance, or to extend

the time for payment of a premimn, or to waive

any lapse or forfeiture or any of the company's

rights or requirements."

QUESTIONS IN ISSUE.

Out of the foregoing facts the following questions

emerge

:

1. The stipulation in the application that the

premiiun must be paid in advance makes payment

thereof a condition precedent to the taking effect of

the policies ; that is, the policy will not take effect until

the first premium is paid. The application contains

the further stipulation that no agent other than cer-

tain specified officers can waive this requirement.

Since no premiiun is paid, and there was no waiver

thereof, as required by the application, the policies



never took effect. This question is raised by the first,

third and fifth assignments of error. (Tr. pp. 124,

126 and 130.)

2. There was no meeting of the minds of the parties

sufficient to constitute a contract. There was no

delivery or acceptance of the policies in fact. Ac-

ceptance and delivery are a question of intent, and the

facts established no intent to deliver and accept the

policies so as to make them effective. This question is

raised by the first, second, third and fifth assigmnents

of error (Tr. pp. 124, 125 and 130), and the objections

to certain instinictions covered by the seventh assign-

ment of error. (Tr. p. 134.)

3. The stipulation in the application that the

premium must be paid while the applicant is in good

health makes not only payment but good health a con-

dition precedent to the taking effect of the policy.

We believe the evidence establishes that applicant,

Walter E. Frey, was not in good health. This ques-

tion is raised by the foui-th and fifth assignments of

error. (Tr. pp. 129 and 130.)

ERRORS RELIED UPON.

The following are the assignments of error which

will be relied upon

:

I.

The court erred in admitting evidence on behalf

of the plaintiff as follows

:

Plaintiff offered in evidence policy No.

4,615,421, policy No. 4,600,870 and policy No.

4,615,420.
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Mr. Boland. I object to the offer and in-

troduction in evidence upon the grounds, first,

that it does not appear that the policies are in

conformity with the application which is

])rinted therein. Second : There is no showing

that the premium thereon was paid. Third: It

does not appear that any of the policies were

delivered. Fourth: Upon the ground that the

premium thereon was not paid while the insured

was in good health, and that the burden of

proof is upon the plaintiff to establish that de-

livery occurred while the applicant was in good

health. Fifth : That the premiiun was not paid

while the applicant was in good health.

The objection was overruled and exception

allowed, and the policies introduced in evidence,

and copies of each were annexed to and are a

part of the complaint herein.

II.

The court erred in achnitting evidence on behalf

of the plaintiff as follows

:

Plaintiff thereupon offered in evidence

copies of policies numbers 4,591,472 and 4,591,-

473, following stipulation of counsel that they

were copies of policies dated March 8, 1932,

and were furnished by defendant to plaintiff

pursuant to an order of this coui-t, that the

originals had been destroyed, that the copies of

the applications annexed thereto were annexed

in error and that the true applications were the

same as annexed to the other policies exhibits

1 and 2; that the marks "cancelled" appearing

upon the signatures were not upon the originals

at the time the policies were in the hands of



plaintiff, and that the beneficiary as shown on
the original of exhibit 3 was Thelma Frey.

The Court (referring to exhibits 3 and 4).

We will consider them as copies of the originals.

Mr. Boland. As to these, I will make the

same objection, if I may do it in that mamier,

without repeating the grounds of objection.

The Court. Yes, you may, of course.

Mr. Boland. And I add to the objection that

these are copies and the original is not ac-

counted for, and there can be no assumption of

delivery by the mere fact of possession, and

therefore there is no foundation laid for their

introduction; also, upon the further ground, as

it appears in the policies themselves, the ap-

plication was for $35,000.00, payable to the

San Francisco Milling Comi)any, which is not

involved here, and the two $10,000.00 policies,

and not for five policies, and that, therefore,

either these policies are not admissible or the

plaintiff must be put to his election as to which

$20,000.00 he will rely upon.

The objection was overruled; exception al-

lowed; policies introduced in evidence and

marked ^'Plaintiff's Exhibit 3" and ''Plaintiff's

Exhibit 4."

III.

The court erred in denying tlie following mo-

tion: At the termination of plaintiff's case, de-

fendant's attorney made the following motion:

Mr. Boland. I will now make a motion for

dismissal of the case upon the ground that it

has not been made to appear by any evidence

that there was a delivery of any policy with

intent to consummate a contract of insurance.
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I am referring to all of the policies, instead of

naming each one, if I may do it that way, your

Honor. There is no evidence that there was

any delivery of any of the policies with intent

to consummate a contract of insurance. There

is no evidence of the acceptance of any of the

policies by Walter E. Frey, or by anyone on his

behalf, with intent to consummate a contract

of insurance. There is no evidence that any

premium was paid upon any policy. That no

policy was delivered to Walter E. Frey, or to

anyone on his behalf, or accepted by him or any-

one on his behalf. No policy was delivered to

Walter E. Frey or to anyone on his behalf

while he was iii good health. No policy was ac-

cepted by Walter E. Frey or anyone on his

behalf while he was in good health. No premium

upon any policy was paid by said Walter E.

Frey or anyone in his behalf while he was in

good health. No policy was delivered to Walter

E. Frey or to anyone on his behalf, or accepted

by him or by anyone on his behalf, or the

premium thereon paid, while Walter E. Frey

was in good health.

After argument of the motion, plaintiff

asked permission, which was granted, to reopen

the case.

Herbert W. Allen,

being called as a witness for plaintiff, being

first duly sworn, testified as follows:

I am a duly licensed physician, practicing in

San Francisco over thirty years, and am a

graduate of Johns Hopkins Medical School. I

am in the employ of defendant, and have been

for something over twenty years. I have a per-
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sonal recollection of making a physical exami-
nation of Walter E. Frey about the 4th day of

March, 1932. It was the usual insurance ex-

amination. The first thing- we do is to obtain

the applicant's medical history, family histor}^,

moral history, etc. Then we make a physical

examination which includes the applicant's

height, weight, measurements, heart and hmgs,

a review of his nervous system and an ab-

dominal examination. I made such an exami-

nation on or about March 4, 1932. As far as

my examination of Walter E. Frey went, I

found no evidence of disease. I found him to

be in a normal condition of health and so re-

ported to the defendant. On or about June 1,

1932, I again examined Walter E. Frey in a

less extensive manner. I examined his heart

and I foimd nothing abnormal that I could

detect, which I reported to defendant.

Thereupon defendant's motion for dismissal

was renewed and denied, and an exception al-

lowed as to each policy separately.

IV.

The court erred in overruling defendant's ob-

jection to questions as follows:

Q. If I told you, Doctor, that an autopsy

surgeon found a heart acutely dilated in all

chambers and filled with a dark fluid blood, the

heart about one and one-half times its normal

size, and there are scattered regions of fibrosis

throughout; the coronary vessels of the left

side indicate a marked thickening and in the

descendens branch about one and one-half inches

from its origin there is a complete occlusion by

virtue of marked sclerosis of the vessel. There
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is no acute infarction seen. The coronary ves-

sels of the right side, although thickened to a

moderate degree, are in no way comparable to

those of the left side. There is some sclerosis

at the aortic cusps. The cusps are not flexible.

Do these findings necessarily indicate that the

person examined was not in good health prior

to the time of death ?

Mr. Boland. I object to the question as not

comprehensive of the testimony of Doctor

Berger. Doctor Berger indicated in his testi-

mony that he had examined the heart during his

autopsy and had excluded all the acciunulated

blood and came to the conclusion that the heart

was one and one-half times its normal size for a

long period prior to death, and anterior to the

time when the application here was signed.

Therefore, the question directed to the witness

is not compi'ehensive, and therefore is objec-

tionable. It does not state the testimony as

given by Doctor Berger.

The Court. Objection overruled; exception.

y.

The court erred in denying the motion made by

defendant at the termination of the case, as

follows

:

The testimony being closed, defendant moved
the court for a directed verdict in favor of the

defendant as to each policy upon each of the

following grounds, and the court assented that

defendant should not be required to repeat the

grounds as to each policy, as follows

:

That the preponderance of the evidence does

not establish that there was any delivery of any

policy with intent to consummate a contract of
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insurance. That the preponderance of the evi-

dence does not establish, in fact, there is no evi-

dence to establish, that there was any delivery

of the policy to the insured, Walter E. Frey ; in

fact, the evidence discloses that he never, so far

as the evidence shows, had his hands on the

policy or ever knew that it had been left on

the table, as testified, and he was the only party

to this contract; Mrs. Steventon and Mr. Her-

bert Frey, etc., are not parties to the contract

at all; the only contract was between Walter
Frey and the defendant insurance company.

There was no acceptance of any policy by
Walter E. Frey, no premiiun was paid upon
any policy by Walter E. Frey, or by anyone on

his behalf, or otherwise. No policy was delivered

to Frey, either by manual transmission or with

intent to consummate a contract, which is the

legal significance of delivery, while he was in

good health. No policy was accepted by Walter

E. Frey while he was in good health, and no
premimn on any policy was paid by Walter E.

Frey, or by anyone on his behalf while he con-

tinued in good health. No j^olicy was ever de-

livered to Walter E, Frey, or accepted by

Walter E. Frey, or premium paid by Walter

E. Frey while he was in good health.

The foregoing motion was denied and excep-

tion allowed.

VII.

The court erred in instructing the jury as fol-

lows, as to each instruction so given an exception

was duly allowed:

(A) The court instructs you that a policy

of insurance will, in the absence of evidence to
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the contrary, be presumed to take effect upon
its date.

(B) The court instructs you that delivery of

a policy of insurance is effective by sending the

policy to an agent of the company for the sole

purpose of making delivery to the insured or

the beneficiary.

(C) If it be intended that a policy of insur-

ance should be in force before it is actually

handed over, it will be deemed constructively

delivered.

(D) If you find that certain policies were

executed and mailed from the home office of the

insurance company on June 1st and if you fur-

ther find that it was the intention of the parties

that they should go into effect on that date,

then you should be warranted in finding that the

policies were delivered on Jmie 1st.

(E) The court instructs you that possession

of a policy of insurance by the beneficiary is

prima facie evidence of its delivery as a valid

and existing contract. The plaintiff' in this

action by producing and putting in evidence

the three policies dated the first day of June,

1932, established a prima facie case to recover

upon said policies and the burden of over-

coming said prima facie case thereupon shifted

to the defendant insurance company.

(F) Was it the intention of the parties that

the policies should be deemed delivered when

they were executed and mailed in New York

June 1st and was the deceased in good health

at that time?

(G) After the jury retired the following

occurred

:
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The Court. The following note was sent

from the Jury to the Court:

''Hon. Judge Kerrigan

We the Jury in this case request additional

instruction having to do with Exhibit 'J'.

We desire, your Honor, to know if it was
essential that these forms be signed by the ap-

plicant on delivery of the policies in order to

complete the contract. This refers to the first

two policies of $10,000 each #4591472
#4591473.

Gentlemen: My answer is No.

Frank H. Kerrigan, U. S. District Judge."

Mr. Boland. The defendant notes an excep-

tion to that.

ARGUMENT.

FIRST QUESTION.

PREPAYMENT OF THE PREMIUM IS A CONDITION PRECEDENT
TO THE TAKING EFFECT OF THE POLICIES, WHICH
COULD NOT BE WAIVED EXCEPT BY CERTAIN SPECIFIED
OFFICERS.

The application provided, as will be recalled:

''The ])ro])()sed ])olicy shall not take effect

unless and until delivered to and received by
the insured, the beneficiary, or by the j3erson

who herein agrees to pay the premiums, during

the insured's continuance in good health, and

unless and until the first premium shall have

been i)aid during the insured's continuance in

good health."

And also provided:

"It is agreed that no agent or other ])erson

except the President, Vice-President, a Second
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Vice-President, oi- a Secretary of the company
has power on behalf of the company to bind

the company bv' making any promise respecting

benefits under any ])olicy issued heremider or

accepting any representation or information not

contained in this application, or to make, modify

or discharge any contract of insurance, or to ex-

tend the time for payment of a premium, or to

waive any hipse or forfeiture or any of the com-

pany's rights or requirements."

It will also be recalled that no premium was ever

paid by the insured, or by any one on his behalf.

Also, Mr. Steinfeld, the agent, made continuous effort

to collect the premium. Also, that the checks w^hich

he gave to Mr. Murray, the cashier, were never paid;

that is, that he stop])ed payment within tw^o or three

days when he found that neither the insured nor

beneficiaries would imy the premiimi. In other words,

no premimn was ever paid; nor was there ever any

effective waiver of the premimn.

It is now established in the jurisprudence of the

Federal courts, that these conditions precedent, and

the limitations upon the power of the waiver thereof,

are valid and will be meticulously enforced. Argu-

ment by me upon this subject is superfluous. Abler

men than I am have said it better than I can.

Bergholm v. Peoria L. Ins. Co., 284 U. S. 489,

76 L. ed. 416.

This w^as an action upon a life insurance policy

which it w^as claimed by defendant insurance com-

pany had lapsed for non-payment of premiums. The

beneficiary sued to recover upon the ground that
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prior to lapse the insured had become totally dis-

abled, and that such disability under the terms of

the policy waived payment of premiums. The policy

provided: "Upon receipt by the company of satis-

factory proof that the insured is totally and per-

manently disabled, as hereinafter defined, the com-

pany will [waive payment of premimn]." The ques-

tion to be determined was whether the provision for

furnishing proof of disability was a condition prece-

dent, and after discussing the conflict between the

different districts, the Supreme Court said:

''Here the obligation of the company does not

rest upon the existence of the disability; but it

is the receipt by the comjoany of proof of the

disability which is definitely made a condition

precedent to an assmnption by it of payment of

the premiums becoming due after the receipt of

such proof. * * *.

Contracts of insurance, like other contracts,

must be construed according to the terms which
the parties have used, to be taken and understood,

in the absence of ambiguity, in their plain, or-

dinary and popular sense. Imperial F. Ins. Co.

V. Coos County, 151 U. S. 452, 462, 463, 38 L. ed.

231, 235, 236, 14 S. Ct. 379. As long ago pointed

out by this court, the condition in a policy of

life insurance that the policy shall cease if the

stipulated premium shall not be paid on or be-

fore the day fixed is of the very essence and

substance of the contract, against which even a

court of equity cannot grant relief. Klein v.

New York L. liis. Co., 104 U. S. 88, 91, 26 L. ed.

662, 663; New York L. Ins. Co. v. Statham, 93

U. S. 24, 30, 31, 23 L. ed. 789, 791, 19 Am. Rep.
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512; Pilot L. Ins. Co. v. Owen (C. C. A. 4th), 31

F. (2d) 862, 866. And to discharge the insured

from the legal consequences of a failure to com-

ply with an explicitly sti])ulated requirement of

the policy, constituting a condition precedent to

the granting of such relief by the insurer, would

be to vary the plain terms of a contract in utter

disregard of long settled principles."

MacKdvie v. Mutual Ben. L. Ins. Co., 287 Fed.

660.

Action upon an insurance polic}^ Premium had not

been paid, and the application, as will appear from

the decision, required prepayment. The court said:

*'The question which these facts present is one

of general jurisi)rudence, and the decision of no

state court can be regarded as controlling. Aetna

Life Insurance Co. v. Moore, 231 U. S. 543, 34

Sup. Ct. 186, 58 L. ed. 356. In that case the place

of contract was admittedly Georgia, and it was

argued that a decision of the Georgia court was

controlling. The Supreme Court held it was not

controlling.

The law is settled in this court that, when a

life insurance policy contains, as this one did,

the provision that it Svill not take effect, unless

the first premimn or agreed installment thereof

shall be actually paid during the lifetime of the

insured', the provision means exactly what it

says and wdll be enforced. And if the policy

contains, as this one did, the express pro\ision

that 'agents are not authorized to make, alter or

discharge contracts', the waiver relied on must

be one by the company itself, and no attempted

waiver bv an agent will be treated as its equiva-
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lent. In Pennsylvania Casualty Co. v. Bacon,
133 Fed. 907, 67 C. C. A. 497, a policy of insur-

ance stated that it was not to take effect 'unless

the preniiiun is actually paid previous to any
accidents upon which claim is made', and it pro-

vided that no waiver should be binding on the

insurer unless indorsed on the policy and signed

by the i)resident or secretary of the company.
This court held that a subagent had no authority

to accept a note in lieu of cash for the first pre-

mium, and to thereby waive the provisions of the

])olicy. The decisions of the Supreme Court in

Northern Assurance Co. v. Grand View Building

Association, 183 U. S. 308, 22 Sup. Ct. 133, 46

L. ed. 213; Pemnan v. St. Paul Fire & Marine

Ins. Co., 216 U. S. 311, 30 Sup. Ct. 312, 54 L. ed.

493; Aetna Life Insurance Co. v. Moore, 231 U.

S. 543, 34 Sup. Ct. 186, 58 L. ed. 356; Lumber
Underwriters v. Rife, 237 U. S. 605, 35 Sup. Ct.

717, 59 L. ed. 1140; Mutual Life Ins. Co. v. Hil-

ton-Green, 241 U. S. 613, 36 Sup. Ct. 676, 60 L.

ed. 1202—support the same doctrine. The provi-

sions that a policy of life insurance shall not

take effect unless the first premium is actually

paid in cash during the lifetime of the person

insured is valid and will be enforced according

to its terms."

Aetna Life Ins. Co. v. Johnson, 13 Fed. (2)

824.

Action upon insurance policy. The premium was

not paid. The application stated:

" 'I also acknowledge that all policies and
agreements made by said Aetna Life Insurance

Company are signed by one or more of the execu-
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tive officers; and that no agent or other person

not an executive officer can grant insurance, or

waive any condition of its policies, or make any
agreement whicli shall be binding upon said com-

pany'. The policy provides that the application

was made a ])art of the policy contract, and that

the policy and application should constitute the

entire contract between the parties. It recited

that the agreement to insure was made in con-

sideration of the annual premium of $238.26, to

be paid to the company at its home office, or to

its agent, at or before 5 o'clock p. m. of the 26th

day of January in each and every year. It also

contained this provision: 'This policy shall not

take effect until the first ])remimn thereon shall

have been actually paid, during the good health

of the insured, a receipt for which payments shall

be the delivery of the policy'."

The court said:

''It is a rule generally adopted in the United

States courts that, if a policy of life insurance

provides that it is not to take effect until the

first premimn is paid, recovery cannot be had

upon the policy, when it appears that the pre-

mium was unpaid at the date of the death of

the insured, unless it appears that pajanent was

waived by action of the insuring company.

A waiver of this requirement cannot be made

by an agent of the insurance company, when the

policy provides that no person except other des-

ignated officers of the insurance company may
alter or waive any provision of the policy, unless

the insuring company has authorized the waiver

to be made. Mutual Reserve Fund Life Ass'n.

V. Smmions, 107 F. 418, 422, 424, 46 C. C. A.
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393; Pennsylvania Casualty Co. v. Bacon, 133 F.

907, 909, 67 C. C. A. 497^ MacKolvie v. Mutual
Ben. Life Ins. Co. (C. C. A.), 287 F. 660, 663."

Person v. Aetna Life Ins. Co., 32 F. (2d) 459.

Action to cancel and rescind life insurance policy

upon the ground that the first premium was not paid

while applicant was in good health. Defendant moved

to dismiss. This motion was denied and this judg-

ment was affii'med. The complaint alleged among
other things:

"That said application, among other things,

provided: 'It is agreed that no insurance hereon

shall be effective until a policy is issued and
the entire first premium has been i)aid during

the good health of the proposed insured, and
within sixty days from the date hereof. * * *.

The motion to dismiss was denied; defendants

elected to stand upon their motion and refused to

plead further; plaintiif deposited the amount of

the premium in court, and a decree was entered

canceling the policy. The present appeal fol-

lowed.

The main question involved in the case is what
construction should bo placed upon the above

quoted clause in the ])olicy. Is good health on

the part of the insured at the time the first

premium is paid a condition precedent to the

taking effect of a valid contract of insurance,

or does the contract of insurance take effect at

the time of the payment of the first ])i'oniium,

unless at that time the insured knew or had i-ea-

son to suspect that he was not in good health?

The former construction was adopted by the court

below; the latter is contended for by appellants.
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By the great weight of authority, both in the

federal and state courts, the former of these two

constructions is placed upon such a clause."

The court discusses several of the federal cases and

then says:

''Cooley's Briefs on Insurance (2d Ed.), vol. 1,

p. 693, states the rule as follows: 'Where an

application for a life insurance policy, or the

policy itself, or both the application and the i^ol-

icy, contain a provision to the effect that the

policy shall not become operative until the first

premium thereon has been actually paid to the

comj)any or to an authorized agent during the

good health of the applicant, actual payment of

the first premiiun while insured is in good health

is a condition precedent to the liability of the

insurer, unless waived.' Many state court de-

cisions are cited in sup]:)ort of the rule."

Inter-Southern Life Ins. Co. v. McElroy, 38

Fed. (2) 557.

Action upon insurance policy. It was admitted

the premium had not been paid, and the court found

that the policy had been delivered. ''The applica-

tion which was, by proper reference, made a part of

the policy, contained a provision: 'That, except as

otherwise stated in the form of binding receipt hereto

attached bearing the same number as this statement,

no contract of insurance shall be deemed made, and

the company shall incur no liability until a policy

shall be issued and delivered to me personally and

the first premium thereon actually paid during my
lifetime and while I am in good health.' " The court

said:



23

''The insured, in fact, paid nothing on the

premium, nor did the soliciting agent pay any-

thing under his agroeniont with the insured here-

tofore set out, until after the death of the in-

sured. The provision in the application and
policy, to the eifect that the policy should not

become eft'ectiA^e until the first premium should

be paid during the good health of the insui'ed,

was valid and binding as a condition precedent.

Person v. Aetna Life Ins. Co. (C. C. A.) 32 F.

(2d) 459, 466; Aetna Life Ins. Co. v. Johnson
(C. C. A.) 13 F. (2d) 824; Mutual Reserve Fund
Life Ass'n v. Farmer, 65 Ark. 581, 47 S. W.
850."

The court further said:

''And the policy itself contains the following

provision: 'Only the President, a Vice President

or the Secretary has ]}ower in behalf of the Com-
pany to make or modify this or any contract of

insurance or to extend the time for paying any
premium, and the Company shall not be bound
by any promise or representation heretofore or

hereafter given bj^ any other person. No agent

is authorized to waive forfeitures, or to make,
modify or discharge contrac^ts, or to waive or

make conditional the payment of any pi'emium or

part thereof.' A waiver of this requirement

cannot be made by a soliciting agent of the

insurance company when the policy provides that

no person except other designated officers of the

company may alter or waive any provisions in

the policy, unless the insuring company has au-

thorized the waiver to be made. Aetna Life Ins.

Co. V. Johnson (C. C. A.), 13 F. (2d) 824, 825;

Equitable Life Assur. Society v. McElroy (C.
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C. A.), 83 F. 631; McKelvie v. Mutual Benefit

Life Ins. Co. (0. C. A.), 287 F. 660; Aetna Life

Ins. Co. V. Moore, 231 U. S. 543, 34 S. Ct. 186,

58 L. ed. 356; Prudential Life Ins. Co. v. Moore,

231 U. S. 560, 34 S. Ct. 191, 58 L. ed. 367;

Northern Assurance Co. v. Grand View Bldg.

Ass'n, 183 U. S. 308, 22 S. Ct. 133, 46 L. ed.

213; Bradley v. N. Y. Life Ins. Co. (C. C. A.),*
275 F. 657; Jenkins v. International Life Ins.

Co., 149 Ark. 257, 232 S. W. 3."

The court held it was error not to have granted

a directed verdict. ^
Curtis V. Prudential Ins. Co., 55 Fed. (2) 97.

Action upon insurance policy. The court stated:

''The application was signed by the insured,

and contained the following clause: 'I further

ag]'ee that the policy herein applied for shall be

accepted subject to the privileges and provisions

therein contained and that unless the full first

premium is paid by me at the time of making this

application, the policy shall not take effect until

issued by the company and received by me and

the full first premium thereon is paid, while my
health, habits and occupation are same as de-

scribed in this application.'
"

1

Some portion of the premiums were paid, but not

in full. The court said:

"The validity of the provisions in the applica-

tion and the policy is unquestioned. Similar

provisions have been passed upon by the courts,

and, so far as we can find, have been uniformly

approved. * * *.

* * * 'The provisions that a policy of life insur- 4
ance shall not take effect imless the first premium
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is actually paid in cash durin.i;" the lifetime of the

person insured is valid and will be enforced ac-

cording to its terms.' See, also, Sturgill v. New
Yoik Life Ins. Co., 195 N. C. :M, 36, 141 S. E.

280.

We believe this to be a wholesome rule, because

it is clearly ap]jai'ent that the business of life

insurance, which is so important a part of oui-

civilization in this latter-day world, could not

be carried on were the insurance companies bound

by e\ery act or statement of a local agent; espe-

cially one whose duty is maiidy that of soliciting*

or collecting. If it were otherwise, great injus-

tice would follow, and a great loss be imposed

upon holders of life insurance jjolicies, because

of the increased burden ui)(>n the companies that

would result. While the courts ai'e careful, in

every way, to protect the interest of beneficiaries

under insurance policies, yet there is a limit

which should not be exceeded. The reasonable-

ness of the respective contentions should be the

yardstick with which to measni-e the justice of

the matter. * * *.

While we recognize the force of the cont(Mi-

tention made on behalf of the ])lainti1f that \\>v-

feitures are not favoi'ed at law, yet wliei*e there

has been no contract there can he no forfeiture

of a contract, and we think this is a case of

no contract. None of the conditions |)recedent

especially stii)ulate(l as necessaiy before the con-

tract became binding was ever pro|)eily waixcd

by any one having authority. Sl(>cum v. New
York Life Ins. (\... 228 [\ S. :j(;4, X] S. Ci. 52:],

57 L. ed. 879; New Yoik Life Ins. (\). v. Fletcher,

117 r. S. 519, (i S. Ct. 837, 29 L. ed. 934; IL.ft'-

inan v. John TTanc(K'k Mutual Life Ins. Co., 92
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U. S. 161, 23 L. vd. 539; Philadelphia Life Ins.

Co. V. I layworth {C. C. A.), 296 F. 339; Aetna
Life Ins. Co. v. Johnson (C. C. A.), 13 Fed. (2d)

824; Dodd v. Eetna Life Ins. Co. (C. C. A.),

35 F. (2d) 673; Bradley v. New York Life Ins.

Co. (C. C. A.), 275 F. 657.

This seems to be the rule supported by the

great weight of authorities in the federal courts,

and the questions here involved, being questions

of general jurisprudence, are to be determined

by the federal rule. Aetna Life Ins. Co. v.

Moore, 231 IT. S. 543, 34 S. Ct. 186, 58 L. ed.

356 ; MacKelvie v. Mutual Ben. Life . Ins. Co.

(C. C. A.) 287 F. 660, 663; Pilot L. Ins. Co. v.

Owen (C. C. A.), 31 F. (2d) 862."

New York Life Ins. Co. v. McCreary, 60 Fed.

(2d) 355.

Action upon life insurance policy. The application

stated as follows:

" 'It is mutually agreed as follows: 1. That
the insurance hereby applied foi- shall not take

effect unless and until the policy is delivered

to and received by the applicant and the first

premium thereon paid in full during his life-

time, and then only if the applicant has not

consulted or been treated by any physician since

his medical examination.' "

No immediate i^ayment was made which would put

the policy immediately in force. The court, after

discussing the terms of the policy, states:

"It follows that no contract of insurance ever

became effective unless, as claimed by the plain-

tiff, these conditions of the contract were waived.
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It is contended that these conditions were waived

because of the acts and knowledi;t' of the defend-

ant's si^licitinu' a^eiit. It is, however, to be ob-

served that the application si^i;ned by the appli-

cant contains specific provision thtit only the

president, a vice president, a second vice presi-

dent, a secretary, or the treasurer of the com-

pany could waive any of the company's rights

or requirements. The ])riiu'iples of the general

law of agency are applicable to insurance com-

panies and their agents (Ulobe Mutual Life Ins.

Co. V. Wolff, 95 U. S. 32(), 24 [.. ed. 387), and
insurance com])anies, unless inhibited by valid

statutory provisions, may linut the authority of

their agents by agreements contained in the ap-

plication for insurance, and such agreements are

binding u})on the api)licant. Aetna l^ife Ins. Co.

V. Moore, 231 U. S. 543, 34 S. Ct. 186, 58 L. ed.

356; Northern Assurance C^o. v. Grand View
Bldg. Ass'n, 183 IT. S. 308, 22 S. Ci. 133, 46 L.

ed. 213; Jensen v. New York Life Ins. C^o. (C. C.

A.), 59 F. (2d) 957; Inter-Southei-n Life Ins. (^o.

V. McElroy (C. C. A.), 38 F. (2d) 557; Cui-tis

V. Prudential Life Ins. Co. (C. C. A.), 55 F. (2d)

97. * * *

The applicant, of course, is charged willi

notice of the agent's want of authority', and

hence no resort can be had to the docti-ijie ol'

ap))arent, ostensible, or imj)lie(l authority. New
York Life Ins. (\.. v. Fletcher, 117 U. S. 519,

6 S. Ct. 837, 843, 29 L. ed. 934; Jensen v. New
York Life Ins. Co. (C. C. A.) 59 F. (2d) 957;

Slocum V. New York Life Ins. (V)., 228 U. S. 3()4.

33 S. Vi. 523, .527, 57 L. ed. 879, Ann. Cixs. 19I4I),

1029. In New York Life Ins. Co. v. Fletcher,

supra, in speaking of the i)()wei- of a soliciting
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agent, it is said: 'Here the power of the agent

was limited, and notice of such limitation given

by being embodied in the application, which the

assured was reciuii'ed to make and sign, and
which, as we have stated, he nmst be presumed
to have i-ead. He is therefore bound by its state-

ments.'
"

It was then contendc^d that the statutes ol' Nebraska

made the soliciting agent the agent of the insurer.

After quoting the statutes, the court says:

"These statutes do not sustain plaintiff's con-

tention. They, to be sure, make the soliciting

agent the agent of the insurer, but they leave the

extent and nature of his authority as such agent

of the insurer to be detei*mined by the general

law of agency. Sun Insurance Office v. Scott, 284

U. S. 177, 52 S. Ct. 72, 74, 76 L. ed. 229; Jensen

V. New York Life Ins. Co. (C. C. A.) 59 F. (2d)

957; Aetna Life Ins. Co. v. Roew^e (C. C. A.) 38

F. (2d) .393; Maryland Casualty Co. v. Campbell

(C. C. A.) 255 F. 437; Fidelity-Phenix Fire Ins.

Co. V. Handley (C. C. A.) 296 F. 902; Newsom
V. New York Life Ins. Co. (C. C. A. 6) 60 F.

(2d) 24L"

CONTENTION OF PLAINTIFF.

It will be contended, I have no doubt, by phxintiff

that the admission of payment of the premium in

the ])olicies is conclusive of that fact, under the law

of California. In the proper case this may be so, but

this is not such a case. Section 2598, Civil Code of

California, provides as follows:
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"All ackii()\vledi;'ineiit in a [)<)licy of the i'eceii)t

of preiiiiuin is conclusive evidence of its pay-

ment, so far as to make the policy bindini*", not-

withstandin.ii' any stiindation therein that it shall

not be binding- until the premium is actually

paid.
'

'

It Jia.s never been lield in California, in, fact, in

pri)iciple tin contra 11/ Juts been held, that such an

admission in the polici/ }>rerails over an unperformed,

condition })recedcnt. ^Phis honorable court had that

fjuestion before it in a recent case.

New Yorh- Life his. Co. r. (hst, (i3 F. (2d) T,V1.

This was an action to cancel and rescind the policy.

This honorable court said:

'^The ground u})on which the insurance com-

])any seeks to cancel the ])olicy is that between

the date of the aiJ])lication for the insurance and

the delivery of the policy the insui'ed consulted

a physician, and that, v;hen the ]iolicies were de-

livered to the insured, the company was ignorant

of that fact."

The application provided as follows:

" 'It is nmtually agreed as follows: 1. '^Phat

the insurance hereby a])plied for shall not take

effect uidess and until the policy is delivei-ed to

and received by the a])plicant and the first ])re-

mium thereon jtaid in Cull dui'ing his lifetime,

and then oidy if the aj)plicant has not consulted

or been treated by any ])hysician since his niedi-

ical examination.' "

This honorable coui-t determined upon the findings

of the lower c<Mirt that the ai)])licant was not in good

health.
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"Th(.' appellees (contend that, inasmuch as the

policy here in question contained the recital that

the preniiuni had been paid on the 16th of No-

vember, 1925, the company thereby waived the

condition jjrecedent with reference to the con-

sultation with or treatment by physicians sub-

sequent to that date, and that the issuance of

the policy with this recital by the officers of the

comjjany at its head office in New York, and the

mailing of the policy to the agent at Tulare, Cal.,

for delivery by that agent to the insured, was a

constructive delivery at the time of such sub-

scription and mailing on November 30, 1925, and

made the policy effective from the date thereon;

namely, November 16, 1925. This argument is

predicated in large part on the law of California

(section 2598 Ca.1. Civ. Code), which expressly

proAddes that: 'An acknowledgment in a policy

of the receix^t of premium is conclusive evidence

of its payment so far as to make the policy bind-

ing, notwithstanding any stipulation therein that

it shall not be binding until the premium is

actually ])aid.'
''

In respect of this contention, this honoi-able court

said

:

"The preparation of the ])olicy with a view to

its delivery in a form which acknowledged receipt

of a premium which had not yet been received was

a mere preparation for the contract which was to

be consummated at the time of the delivery of the

])olicy to the insured and his acceptance thereof.

While it is true that section 2598 of the Civil Code

of California entered into and became a part of

the contract of insurance [Aetna Life Ins. Co. v.

Geher (C. C. A. 9), 50 F. (2d) 657], that section
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mert'ly provides that, bv a recital in the policy

that the premium has been paid, the insurance

company is estopped to deny the j)ayment so as to

make the ])olicy ineffective for non])ayment of

premium. Evidently the statute is directe<l to the

situation where the premium is taken care of by

a note or some other credit arrangement, so that

the premium has not been paid in the literal sense,

since the company has not received the money
theiefor. This statute prevents the insurance com-

pany from takinu advantage of the provision in

the policy that it shall not become eifective until

the premium is actually ]>aid, as has sometimes

been attem})ted in such cases. Palmei* v. (V)ntinen-

tal ns. Co., 132 Cal. 68, 71, 64 P. 97: Vien-a v. N.

Y. Life Ins. Co., 119 Cal. App. 352, 6 P. (2d) 349,

supra; Mass<^n v. New England M. T.. Ins. Co., 85

Cal. App. 633, 260 P. 367."

This honorable coui*t then concluded:

''As we have i)ointed out above, the trial court

was in error in holding that the ])olicy of insur-

ance became effective as of November 16, 1925,

and, consequently, its conclusion that the consulta-

tions and treatments by the physician were imma-

terial is also ernmeous. On the contrary, said

consultations and treatments prevented the ])olicy

of insurance from becoming eifective at all under

the express terms of the a])plication. Subar v. N.

Y. Life Ins. Co., supra: Hurt v. N. Y. Life Ins.

Co. (C. (\ A. 10), 51 F. (2d) 936: N. Y. Life Ins.

Co. V. Watkins, 229 Ai^p. Div. 211, 241 N. Y. S.

441 : Jones v. N. Y. Life Ins. Co., 69 Utah 172, 25:'>

P. 200.

Decree revei*sed, and the trial court directed to

enter a decree canceling the ])olicy and orderintr

the return of the premimn paid."
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It will be observed that in the foregoing- case this

honorable coiii't ,i;ave eft'eet to the condition i)recedent

in the application. There is no case to the contrary in

California. On the contrar}-, the Supreme Court of

California has consistently recoi»nized the lejuality and

effectiveness of these conditions precedent and the

ri^ht to limit the power and authority of the a,i;ent,

just as have the Federal courts, althou.^li, perhaps,

not upon the precise question here presented ; but there

can be no difference in principle.

Iversou v. Metropolitan Life Iii.s. Co., 151 C^al.

746.

Action upon policies of life insurance. In an a])pli-

cation insured represented himself to be in ^ood health,

etc. It transpired that he was not, and that this fact

was known to the soliciting- a.^ent. It was contended

that the knowledge of the agent was the knowledge of

the principal. The policy contained the usual clause

limiting- the agent's authority. In holding for the de-

fendant, the court said:

"And that Clark, as soliciting agent, had nei-

ther actual nor ostensible authority to act so as to

waive the truthfulness of any statement in the

application for the policy, or to relieve the appli-

cant from any warranties therein, or to bind the

company by any knowledge he might i)ossess in

relation to such statements or warranties is

clearly shown by the terms of the application it-

self, which expressly limits the power and author-

ity of soliciting agents in those and in all particu-

lars relative to matters pertaining to such appli-

cation.

An insurance company can, like any other

prmcipal, prescribe limitations upon the power
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and authority of ai>ents, and pei-sons dealini; w itli

such assents with knowlodne of* the limitations

upon their authority are bound l)y the restrictions

imposed. * * *.

As, by the terms of the api)lication and the

knowledge of the insured, the soliciting: ai^ent had
no authority to bind the compam- in any way,

either by express agreement oi- the possession of

any knowledge or information concerning- the

falsity of any of the statements oi- warranties

contained in the application, mere possession of

knowledge of such falsity was not knowledge ac-

quired within the scope of his authority, and

therefore cannot be said to be the knowledge of

the company. * * *.

The position taken here by appellant simply

is that because the agent had information that a

statement the assured warranted to be true was
false, the mere ])ossession of this knowledge bound

the company and relieved the assured from his

warranty, notwithstanding it was expressly pro-

vided in the application, and the insured knew,

that the company could not be so bound, and could

only be bound by having such information im-

parted in writing to the home officers who were

authorized to act upon it. This position could

only be sustained by holding that it was not com-

petent for the comany to limit the authoi-ity of its

agents, and that the insui-ed is not bound by the

knowledge of such limitations. Of course, it can-

not be so held. In the case at bai' there is no (jues-

tion of fraud, deception, or misre])resentation

])racticed by the ag(^nt. The sole question is one

of contract. The a])i)lication contained a limita-

tion on the authority of the agent expressly pro-

viding against the company being bound In- any
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information possessed by him not disclosed in the-

application, and declarinii' the (mly wny it could

be bomid,—namely, by written statements fur-

nished the officers at the home office for their

action upon them. The assured knew all this and
agreed to it. It was the contract of the pai-ties

upon the subject of the agent's authority, and
l^rescribed the only method in which the com])any

could be bomid, which it is not pretended was fol-

lowed, and we know no I'eason wh}- the assured

should not be controlled by the terms of the con-

tract and the limitations on the authority of the

agent imposed thereby."

Sharman r. Continnital Tiis. ('<>.,, 167 (V.l. 117.

Action uj^on a fire insurance policy. Policy re(juire(l

the insured to be the sole and unconditional owner of

the property. It trans})ir(M] that h(> was not, nnd tliat

the a.^ent of the insurer knew this fact. The court

said

:

''The policy which was delivered by the defend-

ant and accepted by the ])laintiff constituted the

contract between them. It was ac(,-epted subject

to the condition that it was void if the stipulation

therein contained that plaintiff was the sole and
unconditional owner of the |)ropeii:y was untrue.

It further ])rovided that 'no officer, a^ent or other

representative of this comi)any shall have ])ower

to waive any provision or condition in this policy

except such as by the terms of this policy may be

the subject of agreement indorsed hereon or added

hereto', and as to such provisions or conditions

such officer, agent, or representative shall not be

deemed to have waived them unless such waiver

be written upon or attached to the policy.
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An insurance company, like any other principal

acting- through agents, may limit their powei-s, and
this was done by defendant by clear and plain

terms in the policy here in question. When plain-

tiff accepted it it became the ccmtract between him
and the company and he was charged with knowl-

edi^e of its terms, among- others the limitations

upon the power of the agent of the com])any.

(Westerfeld v. New York Life Ins. Co., 129 Cal.

68 [58 Pac. 92, 61 Pac. 667] ; Cayford v. Metro-

politan Life Ins. Co., 5 Cal. App. 715 [91 Pac.

266]; Blunt v. Fidelity & (Casualty Co., 145 Cal.

268 [104 Am. St. Rep. 34, 67 L. R. A. 793, 78 Pac.

729].) * * *.

The contention solely is that because Wade was
agent of the company—the ostensible agent at

least—his knowledge bound the defendant. But
Wade was merely a soliciting agent of the defend-

ant. He had no authority, actual or ostensible, to

waive conditions in the policy. This was not

within the scope of any apparent authority he

possessed, and his knowledge of the true condition

of the title of plaintiff, not comnuinicated to the

general agent of the company, was not the knowl-

edge of the latter. The extent of his duties was

merely to solicit insurance and send in applications

therefor to the general agent of the defendant.

He had no authority to consummate the contract

of insurance and issue the policy, and it is only

an agent of this character who could waive con-

ditions notwithstanding the api)arent limitations

of the ])()wer of all agents to waive the conditions

or stipulations of a policy. A soliciting agent

could not. (Iverson v. Metropolitan Life ins. Co.,

151 Cal. 746 [13 L. K\ A. (N. S.) 866, 91 Pac.

609]; Fidelity etc. Co. v. Fresn(» Flume (\k. 161
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Cal. 4G6 [IM I.. R. A. (N. S.) 322, 119 Pac. 464]

;

Mcintosh V. Agricultural Fire Ins. Co., 150 Cal.

440 [119 Am. St. Rep. 234, 89 Pac. 102]; Raulet

V. Northwestern Jns. Co., 157 Cal. 213 [107 Pac.

292].)"

('(ii/f<)i-<l r. Metropolitan Life Iii.s. Co., 5 Cal.

App. 715.

Action upon a policy of life insurance. X premium

not being paid, the agent of defendant called upon

insured's wife, beneficiary; was told she was unable

to pay. The agent called several times later to col-

lect, but, in fact, payment was never made. Policy

contained the usual clause limiting the authoi'ity of

the agent. The plaintiff relied ui)on the case of

Knarston v. Mauhattaii Life, 124 Cal. 74, to the effect

that attempts to collect the premium w^aived for-

feiture. The court said:

"There is no doubt that this case, as claimed

by the respondent, would be within the doctrine

of the Knarston case if the acts of Pittman were

the acts of the company. Counsel for the re-

spondent argues that the ])ossession of the re-

ceipt after its due date by Pittman, the col-

lector of the comi)any, implied the power to

deliver it after that date; that there appeared
on the face of the receipt no limitation of its

validity if delivered after the due date of the

premium ; that accordingly, if it had been in fact

delivered by Pittman, though after the due date,

his act would have been the act of the company,

and the forfeiture would have been waived. We
cannot agree with this view. Mrs. Cayford did

not know that Pittman had the premium re-

ceipt, and she knew nothing of its contents. No
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knowledge of the extensions of time to pay the

premium, granted by Pittman to the insured, was

brought home to the eompany. ^Plie limitation,

in the conditions of the ])olicy, on the authority

of subordinate agents to waive forfeitures or

collect overdue premiums is valid. (Shuggart

V. Lycoming Fire Ins. Co., 55 ('al. 408; P]nos v.

Sun Ins. Co., 67 Cal. 621 [8 Pac. 379] ; Wester-

feld V. New York Life Ins. Co., 129 (^al. 68, 77

[58 Pac. 92, 61 Pac. 667].) The assui-ed knew of

this provision, or, what is the same thing, is

charged with knowledge of it. (Westerfeld v.

New York Life Ins. (^o., 129 Cal. ()8, 77 [58

Pac. 92, 61 Pac. 667].) Under the circumstances

of this case it cannot be held that the company
waived the forfeiture caused by the failure to

pay the premium when due. Authority to col-

lect premiums does not imply authority to extend

the time for the jjayment of such premiums, or

to waive a forfeiture resulting from nonpa}-

ment. '

'

Tolh r. M('iy<>ju>lil(ni Life Jus. Co., 121] (^a1.

Aj^p. 185.

It was here contended that defendant, through its

soliciting agent, had created an oral contiact of in-

surance. The decedent, Toth, had signed an applica-

tion which contained tlic usunl clause limiting the

powers of the agent. 1'he court held that under th(>se

limitations thei-e conld not be an oral contract, saying:

"A mere soliciting agent oi- other intermediary

operating between the insured and the insui'er

has authoi-it>- only to initiate contracts, but not

to consunminte them, nnd cnnnol bind his j)i-in-

cipal by niiything he may say oi- do during the



38

preliminary negotiations. (14 Cal. Jur., p. 457;

Browne v. Commercial Union Assur. Co., 30 Cal.

App. 547, 554 [158 Pac. 765] ; Sharman v. Con-

tinental Ins. Vo., 1()7 (^al. 117, 124 [52 L. R. A.

(N. S.) 670, 138 Pae. 708].) The evidence in the

case at bar shows without contradiction that

Thomas was only a soliciting agent. He there-

foie had no authority to make any contract of

insurance, either oral or written; and, even if

we assume that he attem^jted to make an oral

contract to insure decedent, his lack of author-

ity so to do would prevent such purported oral

contract from being valid oi- eifective.

Moreover, the limitation of Thomas' authority

as a soliciting agent of defendant was affirma-

tively brought to the attention of decedent when
decedent made the application for insurance,

which application contained the provision that

no agent or any other person except officers of

defendant company has power to 'make, modify

or discharge any contract of insurance' or to

bind the defendant in any way 'by making any
promises respecting any benefits under any policy

issued hereunder'; and also the provision that

defendant would incur no liabilit}^ under the

application until it had been received, approved

and a policy issued and delivered with a full

first premium paid to and accepted by defend-

ant. The decedent signed the application and
it is presumed that he knew its contents. (Fidel-

ity & Cas. Co. V. Fresno Flume & Irr. Co., 161

Cal. 466, 472 [37 L. R. A. (N. S.) 322, 119 Pac.

646].) By these provisions of the application

express notice was given to decedent that the

officers of the defendant reserved the exclusive

right to determine whether or not defendant
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would insure him, and also that Thomas liad no

vi,i;ht oi- autliority to bind defendant by any

l)romises or i)ur])orte(l oral aurcements, (ivei--

son V. Metro[)olitan Life ins. (-o., su])ra.)

Thomas, there foi'e, had neither actual noi- <>s-

tensible authority to make the i)ur])()rted oral

contract relied upon by aj^pellant and conse-

(juently no com])leted contract of insui'ance on

the life of decedent, either oral or written, was

ever entered into by decedent and defendant. An
insurer is not bound by representations or |)ui-

])orted agreements made by an unauthorized

a,i>ent. (14 Cal. Jur., jj. 458; Fidelity cS: (^as.

Co. V. Fresno Fhime & Irr. Co., supra.)

An exanunation of the California cases, in which

section 2598, Civil Code, has been referred to, will

show the correctness of the statement of this honor-

able court in the (h'sf case (6:} Fed. (2d) 732) :

'* Evidently the statute is directed to the situa-

tion where the premium is taken cai-e of by a

note or some other credit arraniiement so tliat

the jjremium has not been paid in a literal sens(>,

since the comi)any has not i-eceived the money
therefor.

'

'

In each of the cases, such was the situation.

In the case of Fiirtnuii \\ Pliovni.v Ins. Co., Si)

Cal. 24(), there was no limitation upon the a^'ent's

authority; in fact, it appeal's that the a.^cnt had

affirmative authority to extend credit, and ci-edil was

extended.

Fn the case of Griffith r. Jjifr f iisn rdiicc Co., 101

Cal. f)27, there was no limitation u|)(»n the aucnCs
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authority, and promissory notes were given and ac-

cepted.

In the case of Palmer v. CoHtinental Ins. Co., 132

Cal. 68, there was no limitation upon the agent's

authority; in fact, the agent had the jjower to create

contracts, and the premimn was paid partly in cash

and partly by note.

In the case of Masson v. New Englcund M. L. Ins.

Co., 85 Cal. App. 633, there was no limitation upon

the agent's authority, and the premium was paid in

cash and notes.

In the case of Courdway v. Peoples Mut. Life his.

Co., 118 Cal. App. 530, the agent paid the full net

premium to the company so that as between the in-

surer and insured there would be no question of pay-

ment.

A detailed consideration of the foregoing cases fol-

lows:

Farniiw v. Phoenix Ins. Co., 83 Cal. 246.

Action upon a fire insurance policy. On May 2,

1887, plaintiffs verbally applied to the local agent

of defendant for a policy of fire insurance. The pol-

icy was required to be and was countersigned by the

local agent and delivered to plaintiffs on May 24.

The agent agreed to give the plaintiffs a credit on

the premium until October 1, and it was the custom

of defendant insurance company to allow its agents

to give a credit for premiums for a term of 60 days.

On September 5 the property was destroyed by fire,

and on September 30 payment of premium was ten-

dered the agent. The policy as delivered recited a
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consideration of $73.50, but did not expressly ac-

knowledge receipt of i)aynient. Upon trial motion

for nonsuit was granted. In leversing the judgment,

the court said

:

"It seems to be settled by a controlling pre-

ponderance of authority that an express pro-

vision in a policy of insurance that the company
shall not be liable on the policy until the premium
be actually paid is waived by the unconditionul

delivei-y of the policy to the assured as a com-

pleted and executed contract under an express

or implied agreement that a credit shall be given

for the premium, and that in such case the

com])any is liable for a loss which may occur

during the period of the credit. * * *

In this case the local agent of defendant at

Stockton had unquestionable i)ovver to extend a

credit upon the premium for the period of at

least sixty days. He represented the full powei-

of the company to make a consummated and bind-

ing contract of insurance by countersigning and

delivering the policy; and when he countersigned

and delivered it unconditionally as a completed

contract, under a specific agreement for paymer.t

of the })remium at a future date, he thereby

waived, to the full extent to which the c()m])any

itself could then have waived, the actual payment
of the premium as a condition precedent to lis

liabilitx- on the i)olicv. 'An insurance agent

clothed with authoiity to make contracts of in-

surance or to issue policies stands in the stead nf

the company to the assuicd.' * * *

It is ]U) answci- to this to say that the Stock-

ton agent was not authorized to give so long

a credit as that liiven in this case,—from Mav
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2 to October 1, 1887,—but was limited to a credit

of sixty days; for it is sufficient that he had au-

thority to give a credit of sixty days. The credit

was i>iven as a valid credit for sixty days, at

least, and the giving of any credit by authority

of the company was a waiver of actual payment
as a condition precedent to the liability of the

company. * * *

j

Again, the local agent at Stockton, being

clothed with general power to receive proposals

for insurance, and to countersign and deliver

policies in San Joaquin Count}^, is presumed to

have the power of the company within that

county to waive the innnediate payment of

premiums, and to make contracts for credit. * * *

A local agent having ostensible general author-

ity to solicit applications and make contracts for

insurance, and to receive first premiums, binds his

principal by any acts or contracts within the <i

general scope of his apparent authority, notwith-

standing an actual excess of authority. * * *

The authorities before cited show that a local

agent who is clothed with general ]3ower to

solicit and consummate contracts of insurance 3

within a certain territory stands in the stead of

the company, and represents its whole power to

give validity to the contracts which he is author-

ized to execute and deliA'er, and to waive condi-

tions precedent to liability by oral agreement, \

including the condition as to the mode of waiver

of such conditions precedent."

Griffith V. Life Insurance Co., 101 Cal. 627.

Action upon two life insurance policies. Applica-

tion was made by Griffith, husband of plaintiff, to one
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Mouser, soliciting agent for defendant, for two poli-

cies of insurance upon his life, payable to plaintiff,

under an agreement that (xriffith should delivei- to

Mouser two promissory notes for the first annual pre-

mimn. The policies were issued and one policy and

tone note were exchanged ; Griffith requesting the other

to be returned as he could not j)ay the note covering

the premimn, which was done, and the note sur-

rendered. Aftei- maturity of the other note, Griffith

being miable to pay, surrendered the policy, which was

canceled and the other note returned. No premimn

was ever paid upon either policy. The court discussed

the policies separately. The court held for the de-

fendant as to the first policy, sa^ang:

''Another proposition which may be considered

as established is this: An express ))rovision in

a policy of insurance, that the com])any shall not

be liable on the polic\' until the premimn is

actually jjaid, is waived by the unconditional de-

livery of the i)olicy to the assured, as a completed

and executed contract under an express or im-

l)lied agreement that a credit shall be given for

the premimn, and in such a case the com])any

insuring is liable for a loss which may occui-

dui'ing the period of credit. (Farnum v. Phoenix

Ins. Co., 83 C'al. 246, and cases cited.)

These ]jropositions are stated as prescribing

limitations upon the insurers in cases where the

contract is fully consmnmated, but do not g(» t(»

the essential point in our pi*esent intiuiiy, \iz.

:

Was it so consummated as to bind the insurer.^

Griffith had luA only represented in his state-

ment that the first amuial i)remium had been

paid in cash, but he had also agreed in the same
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statement, 'that any policy which may be issued

under this application shall not be in force until

the actual payment to, and acceptance of, the

premium by said company, or its authorized

agent, during my lifetime and good health'.

We may concede that this agreement might

have been waived by a delivery of the policy

without such payment, but it by no means fol-

lows that the same i-esult follows without a de-

liveiy, 01' that the agent would be legally bound
to deliver without payment. In such a case it is

the act of delivery with intent that it shall take

effect that constitutes the waiver, and raises an

estoppel against the insurer, and where the in-

tent and act are wanting there is no waiver.

Up to the time of delivery the agreement to

give credit was a mere personal one on the part

of the solicitor, without authority from defend- 1(

ant, which he might and did cancel with the con-

sent of Griffith before consummation of the con-

tract."

In holding for the plaintiff as to the second policy,

the court said:

"We think the doctrine is well settled that

where a valid policy is regularly delivered in pur-

suance of a consmnmated contract, to one who
has procured insuraiice upon his own life, pay-

able to another, the insured cannot surrender

the policy without the consent of the beneficiary.
* * *

The agents of defendant were not authorized

by defendant to take any thing except money in

payment of premiums. They did consent to take

the note in question in lieu of money, the effect

of which, according to the evidence, was that

!
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they became individually liable to defendant for

so much money, less their commissions.

It was in effect, so far as defendant was con-

cerned, a i)ayment of the ])i'emium to the agents

who held the note in lieu of so much money with

which they were chai's^cable. It was, as to defend-

ant, a payment of the premium to the agents, and
not an extension of the time of payment. The
note was payable to order, duly indorsed, and, so

far as a])pears, in no way i-eferred to the pre-

mimn or policy.

Under such circumstances, its nonpayment at

maturity did not work a forfeiture of the policy

or defeat its validity."

Palmer v. Continental Ins. Co., 132 Cal. 68.

Action upon policy of life insurance. The policy

provided it should not be binding until countersigned

by its general manager in Chicago. It was so counter-

signed and delivered to plaintiffs. It recited that it

was executed in consideration of payment of $12 and

the future jmyment of an instalment note for $48.

The policy also i)rovided that insurer should not be

liable for any loss while the instalment was in default.

The instalment due October 1 w^as unpaid and the

fire occurred October 11. In holding for plaintiffs,

the court said:

"If the defendant had given an indefinite

credit to the ])laintiffs,—that is, a credit gen-

erally,—without specifying the time at which

the premium should be jniid, its acknowledgment

in the policy that it had been received would be

conclusive against it in an nction u|)on the policy.

It is none the less conclusixc because the time
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son that the agreement for credit is evidenced by
a note. There is no statement in the policy that

the twelve dollars was paid by a note, or that

the [)laintift*s had given their note therefor, and
the conclusive elfect created by the statute can-

not be set aside by showing that a note was given.

It was competent for the defendant to accept the

note of the insured as payment of the premium,
and it can no moi'e dispute the binding effect of

the policy by showing that the payment was made
by a note which has not been paid, than it could

if it had accepted their personal credit in lieu of

money."

See also the same case,

Palmer r. Continental Ins. Co., 61 Pac. 784,

not reported in official reports.

Masson v. New England M. L. Ins. Co., 85 Cal.

App. 633.

Action upon life insurance policy. At time of de-

livery Masson, the insured, w^as unable to pay the

full first annual premium; he paid some cash and

the balance in notes, and the policy and receipt were

delivered. The notes were unpaid w^hen Masson died.

The court, in speaking of section 2598, Civil Code,

said:

"In giving application to said section it has

been h(4d in this state that where an authorized

credit has been agreed upon as the equivalent or

substitute for cash payment of the premium and

the policy is delivered as a complete contract

upon the consideration expressed therein, the re-
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ceipt of which is 'iinijliedly acknowledged', the

insurer is est()p[)ed to deny the validity of the

policy, notwithstanding the declaration in it that

it shall not be bindinu until the premium is ac-

tually paid (Farnum v. Phoenix Ins. Co., 83 Cal.

24() [17 Am. St. Re]). 233, 23 Pac. 8H9]); also

that where a promissory note is taken as the

ecjuivalent of cash payment the recital of pay-

ment in the [)()licy does not conclude the insurei-

in an action u})on the note from showing that

the premium has not been paid, but such recital,

whether or not it is in the specific language of

the code, is conclusive evidence of payment, 'so

far as to make the policy binding', notwithstand-

ing any stipulation therein to the effect that it

shall be inoperative if the premiimi is not ac-

tually i)aid; that the recital has the same effect

as a \endor's acknowledgment in a conveyance

of land of the receipt of the ])urchase price.

(Palmer v. (Nmtinental Ins. Co., 132 C^al. 68 [64

Pac. 97].)"

Courdway v. Peoples MiU. Life Im^. (\)., 118

Cal. App. 530.

Action upon policy of accident and health insur-

ance. At the time the policy was delivered to the

agent for delivery to the insured, he paid the full net

premium to the insurer. Ft was held, of course, that

as between the insui-er and insured \\\v pi-emium had

been paid.

CONCLUSION AS TO FIRST QUESTION.

We may therefore conclude t'l'oni the foi-egoing

facts and aruument:
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First. That the application makes prepajnuent ol'

the premium a condition precedent to the formation

of a contract;

Second. Steinfeld, as a^ent, had no authority to

waive this condition, and, in fact, did not waive it,

because he continued to attempt to collect the pre-

miimi;

Third. Nonperformance of this condition prece-

dent and no effective waiver thereof prevented the

formation of any contract;

Fourth. The motion for a directed verdict should

have been granted.

SECOND QUESTION.

THERE WAS NO MEETING OF THE MINDS OF THE PARTIES;
NOR WAS THERE IN FACT ANY DELIVERY OR ACCEP-
TANCE OF THE POLICIES.

Of course, one of the essentials to the formation of

a contract is that the minds of the parties meet upon

the exact terms; and one of the legal requirements

to the taking effect of a contract in writing is de-

livery and acceptance. Section 1626, Civil Code, pro-

vides:

"A contract in writing takes effect upon its

delivery to the party in whose favor it is made,

or to his agent."

Section 1627, Civil Code, provides:

"The provisions of the chapter on transfers in

general, concerning the delivery of grants, abso-
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lute and conditional, api)ly to all written con-

tracts.
'

'

Section 1054 (beini*' the section referred to in section

1627) provides:

"A i^i-ant takes etfect, so as to vest the interest

intended to he transferred, only up(>n its de-

li vei-y l)y the i;i-antor."

Manual delivery must be accompanied by an intent

that it be effective.

9 Cal Juris. 153.

The court will recall that Walter E. Frey made

application lor three j)olicies, as follows:

$;J5,()()().()() i)ayable to San Kiancisco Milling- ('oni-

pany;

Jf?l(),000.()0 payable to Herbert K. Frey, his brother;

i}^l(),()()( ).()() payable to Selma Steventon, his sister.

Two only oT the jjolicies were issued, one foi- $10,-

000.00, payable to Herbert E. Frey, as beneficiary, and

one foi- $1(),00().()0, payable to Selma Steventon, as

beneficiary. These were delivei'ed by Mr. Mun-ay, the

cashier, to Mr. Steinfeld. At the same time, however,

there was delivered to him papers called "slips" in

the testimony; one for each policy. A sample is con-

tained in "Defendant's Exhibit .1" (Tr. p. 7()), and

was in the following- form:

"New Business. Stoppaue Form.

This advice does not modify oi' change any

existing- rules.

To the Manager of the San Fi-ancisco Office:
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I

From G. Trowbridge, Assistant Secretary and

Registrar.

March 9, 1932.

The enclosed policy, No , Insured's

name Walter E. Frey, must not be delivered or

the first premium accepted thereon until and

unless the request written below has been exe-

cuted by the insured. This form when properly

executed as above is to be returned to the

Registrar's Division at the Home Office, G. Trow-
bridge, Assistant Secretary and Registrar, The
Mutual Life Insurance Company of New York."

It is signed Mutual Life Insurance Company of New
York with a blank for the date. Then it says:

''Referring to the above-numbered policies the

undersigned hereby accepts the said policies

issued as follows:"

Mr. Murray testified that Mr. Steinfeld could not

deliver the policies without having these ''slips"

signed by Walter E. Frey. He testified (Tr. p. 75)

:

"The agent has no authority to deliver a policy

where there is a stoppage form like Exhibit J,

which is given to him at the time the policies are

given for delivery. The policy is given to the

agent solely on condition that they wdll obtain

the proper signatures that are required, and ac-

ceptance, before delivering the policies."

And, again (Tr. p. 78) :

Not only did the application make prepayment of

the premium a condition i^recedent, but apart from

that, Mr. Steinfeld had no authority to deliver the
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policies without i)aynK'iit of the i)reiniuin. In this

respect Mr. Muri-ay testified (Ti-. \k 75):

"Mr. Steinfekl is a solicitiiii;' agent. He has

no authority whatever to make any contracts or

aureeuieiits on behalf of defendant. His duties

are merely the soliciting- of applications and the

turning in of the applications to my office.

The Court. Q. You say he has no authority

to do what?

A. He has not any authority to bind the com-

pany, or make supplemental contracts."

In referring to "Exhibit J", Mr. Murray continued

his testimony (Tr. p. 76) :

"1 might also say that the other condition of

delivery of the policy is that he shall collect the

premium while the applicant is in good health."

And, again referring to "Exhibit J", Mr. Murray tes-

tified (Tr. p. 77) :

"Mr. Jioland. That is the form [Exhibit J]

which 1 understand was to be executed.

The C/Ourt. That must be executed upon de-

livery of the policies.

Mr. Uoland. Upon the delivery of the policies.

Q. And also the premium paid while the ap-

plicant is in good health?

A. Yes."

Mr. Steinfeld testified (Tr. ]). (ii) :

"1 am an agent tor defendant. 1 solicit aj)-

plications. i have nothing whatever to do with

the issuance of i)olicies. if a policy is issued, I

endeavor inunediately to ixet the [)reniiujn. It is

a rule of the company that no i)olicy shall be de-

livered without an inspecti(m receipt, releasing the
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company from any liability in the event of death,

before the check or the money is paid. The in-

spection receipt has to be delivered or the money
paid."

In this lespoct, also, therefore, there could be no

meeting of the minds of the parties as to the delivery

and acceptance of the policies without payment of

the premium.

As appears from the statement of the case, there

was clearly no meeting- of the minds of the parties.

It is true, the policies were taken out to the ''Mill"

and left with Herbert E. Frey and Selma Steventon,

but they were subsequently returned and sent to the

Home Office in New York, and canceled. Aside from

any other reason for returning the policies and can-

celling them, the following colloquy between the court

and witness, Steinfeld, is sufficient (Tr. p. 103)

:

''The Court, Q. As a matter of fact, you

stopped the payment on the check, so that the

insurance company w^as without any money,

wasn't it?

A. Yes.

Q. The premium had not been paid?

A. No.

Q. The policies were out for six or seven

weeks ?

A. Yes.

Q. Finally the company said to you, 'Gret those

policies'?

A. Yes."

And he did get the policies—they were canceled.
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No leciuc'st was ever made by Walter E. Fvey,

Herbert E. Frey or Selina Steventon foi- the letui-ii

to them, oi' any of them, of the i)olicies; but, on the

cont]-ary, new and diiferent |)olicies were requested,

and Walter E. Frey, on June 1, underwent a second

physical examination ("Defendant's Exhibit A", Tr.

p. 55), and the new and different policies, as requested,

were issued in New Yoi-k and sent to the San Fran-

cisco ai^ency. Then there was an attempt on the ])art

of plaintiff and his associates to secure delivery of

these second policies, even after the death of Walter

E. Frey. Would he and his associates have don(^ that

if they had conside]*ed the earlier policies in force?

Obviously not. Plaintiff and his associates knew they

were not. 'Phey knew the ])olicies had been sur-

rendered to Mr. Steinfeld. They never asked or sug-

t^'ested their return. They were anxious to lict the

substitute [)olicies. They never paid or attempted

to i)ay the premium until after the death of Walter

E. Fi'ey. It seems too plain for aruument that thei'e

was never any nieetinii- of the minds of the parties

as to the policies here in ({uestion.

The motion for directed verdict should have hocu

tjfranted.
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THIRD QUESTION.

THE APPLICATION MAKES GOOD HEALTH OF WALTER E.

FREY A CONDITION PRECEDENT. WALTER E. FREY WAS
NOT IN GOOD HEALTH.

The application provides:

"The proposed policy shall not take effect un-

less and until delivered to and received by the

insured, the beneficiary or by the person who
herein ag'rees to pay the preniimns, duiing- the

insured's continuance in good health, and unless

and until the first premium shall have been paid,

during- the insured's continuance in good health."

The application was made on March 4. It will be

contended, I assume, that the policies in question

were delivered (and became effective) on or about

April 15. Walter E. Frey died on the night of June

3-4. Good health is a condition precedent. A discus-

sion of the law upon this subject would be super-

erogatory. This honorable coui-t has recently dis-

cussed and decided the question in favor of the ap-

pellant's position in the case of Ncir York Life Ins.

To. V. Gist, 63 Fed. (2d) 732. The decisions in the

other circuits upon this subject are unanimous. (See

''first question".) The burden of proof to establish

good health is upon the plaintiff. It was said in

Greenhaum v. Columhian Nat. Life Tns. Co., 62 Fed.

(2d) 56:

"Because a new trial will be required, it is well

to express our views on the burden of proof

on the issue of sound health. There is authority

to the effect that such a clause as these policies

contained regarding the effective date of the in-
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surance makes the (luestion of sound health only

a matter of defense, but that view seems to j?ive

too little force to the fact that the parties ex-

pressly agreed that no insurance should take effect

until the policies were delivered and the first j)re-

miunis paid while the pi'oposed insured was in

sound health. Re.^ardless of what may be neces-

sary in any particular case to prove sound health

as of the decisive time either prima facie or

ultimately, we think it is a condition precedent

with the burden on the plaintiif to prove it by
a preponderance of all the e^ddence in oidei' to

show that the defendant ever became bound as

an insurer."

Doctor lierger was called as a fact witness—not an

expert witness—foi* defendant-appellant. Doctor

-Berger was for a number of years the autopsy surgeon

to the Coroner of San Francisco. He had autopsied

thousands of this ty]je of case. (Tr. p. 45.) He per-

formed two autopsies upon the body of Walter E.

Frey, on June 4, the moi-ning after his death. He
stated (Tr. p. 44)

:

''I determined to my satisfaction the cause of

death, which T recorded as acute dilation of the

heart, chronic myocarditis, and coronaiy sclerosis

with occlusion, the latter being the immediate

cause. I was unable to find any indication of any

other pathology, that is, any other disease; no

evidence of any injury. * * *. Subsequently

I examined the same body and again carefully

reviewed the condition of the heart, and T con-

firmed my former o]^inion as to the cause of death,

and so signed the death certificate."
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He then testilied (Ti-. p. 46):

''From my experience and the examination

made, this disease existed on March 4, April 15

and June 1, and i)robably existed long prior to

March 4. From my ex])erience as a physician, and

my examination of the body, Walter Frey was not

in good health on April 15.

"

Doctor Allen, examining physician for defendant-

appellant, stated (Tr. p. 53) that he had heard the

testimony of Doctor Berger, and testified:

"If the condition had been disclosed to me,

whether on my examination or otherwise, Walter

Frey would not have been accepted for insurance

by the defendant. He would not have been con-

sidered an insurable risk. With ordinary

sclerosis, as described by Doctor Berger, Walter
Frey would not be in good health on April 15. '

'

Doctor Moody was called (as an "expert") for the

defendant. (Tr. p. 60.) He stated:

"I heard the testimony of Doctor Berger and

Doctor Allen, and I heard Doctor Berger 's de-

scription of the condition of the body of Walter

Frey as he discovered it upon autopsy. I should

not consider a person in the condition which he

described to be in good health on the preceding

April 5."

The day after these doctors had testified, plaintiff

and api^ellee called Doctor Bernaid Kaufman. Doctor

Kaufman did not hear the testimony of Doctor

Berger. He had never seen Walter E. Frey and

knew nothing of the case except as it was presented

to him in conversation with appellee's attorney and
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the <iiiestions which were asked him at the trial. Upon

cross-exainiuatioii he stated (Tr. p. 92):

"J was tii'st consulted with reference to niy

testimony in this case at nine o'clock last ni,iz:ht

[this was after the other doctors had testified],

and char.^ini^- a fee foi- my services as expert. 1

discussed the case with Mr. Eisner, of course, and

the only thing I know about the case is from my
conversation with Mr. ICisner last night, and the

questions which he has put to me today. That is

all I know about it."

With res]>ect to his testimony, 1 shall show, I think,

conclusively that there is no conflict between the

testimony of Doctors Berger, Allen and Moody, on the

one hand, and Doctor Kaufman, on the other hand.

Doctor liei-ger did not come as a so-called "expert".

He testified to facts within his own knowledge and

observation. Doctor Kaufman came admittedly as an

"expert", charging a fee for his services, with no

knowledge other than such as he had acquired from

l)laintift''s counsel the night before and the hypotheti-

cal question presented to him. It is my o])inion

—

and I think the observations of the judges which will

be quoted hereinafter will substantiate that opinion

—

that the testimony of one so-called ''expert" based

upon an hypothetical ((uestion can raicly if ever pi-e-

vail ngainst testimony as to Tacts, observations and

the conclusions drawn therefroni l>y a skilled |)ei'son.

Again, howevei-, assuming that 1 am wi-on^ in this

opinion (as I fre(iuently am), then 1 believe I can

easily demonstrate that there is no conflict in the

testimony of Doctors Herncr, Allen and Moody, on

the one hand, and Doctoi- Kaufman, ou the olher.
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1 will treat the latter i)oiiit first ; that is, that there

is no conflict in the testimony. I am ijlacing in

parallel columns the testimony of Doctor Berger as to

his findings of fact, and opposed to that, the hypotheti-

cal question addressed to Doctor Kaufman

:

Testimony of Doctor Berger

(Tr. p. 44)

:

"I based that conclusion on

the following factors in my ex-

amination: The finding of that

defective pathology, that de-

fective disease, which is not

seen in normal health, and the

elimination of any other dis-

ease or injuries of any

kind. The heart, in itself, was

acutely dilated. It was bal-

looned out in all of its cham-

bers, the heart being a four-

chambered organ, filled with

blood. The heart, in iteelf, was

about one and one-half times

its normal size, with scattered

areas throughout of muscula-

tory or fibrous replacement.

That is the result of injury to

the heart muscles at some pre-

vious time. The coronary ves-

sels—those are the vessels

which cut off the large artery

in the body that supplies the

heart mu>scle with blood, it-

self, I found to be thickened

and hardened. That is termed

sclerosis of those vessels. On
the left side the immediate

branch of the left coronary

vessel I found to be com-

pletely shut off. That is a

condition that cannot exist

Testimony of Doctor Kauf-

ynan (Tr. p. 85) :

''Q. If I told you, Doctor,

that an autopsy surgeon found

a heart acutely dilated in all

chambers and filled with a

dark fluid blood, the heart

about one and one-half times

its normal size, and there are

scattered regions of fibrosis

throughout; the coronary ves-

sels of the left side indicate a

marked thickening and in the

descendens branch about one

and one-half inches from its

origin there is a complete oc-

clusion by virtue of marked

sclerosis of the vessel. There

is no acute infarction seen. The

coronary vessels of the right

side, although thickened to a

moderate degree, are in no way
comparable to those of the left

side. There is some sclerosis

at the aortic cusps. The cusps

are not flexible. Do these find-

ings necessarily indicate that

the person examined was not

in good health prior to the

time of death?"

Observe the use of the word
" necessarily '

'.
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Ti'.stuHonij of Dr. Berber (Tr.

1». 44) continued:

vvitli life and not show any

liii'ther damage to that par-

tieuhir portion of the heart. I

saw no evidence by its closure

that it had caused any acute

or very immediate disease. I

concluded that the individual

had died so quickly that no

acute disease as the result of

this closure of that vessel could

have formed. This I know,

from my past experience in

the examination of thousands

of these types of heart, is a

cause for immediate death. The

occlusion is the cause for im-

mediate death. / fou'nd that

the heart was a chronic heart;

by that I mean there had been

pre-existent disease as distin-

guished from acute."

It is obvious the hy])othetical (luc^stion is not com-

plete and it was objected to on that ground. (Tr. j).

85.)

The answers are also in ])arallel cohmins:

Testimonji of Doctor Berfjer Testimony of Doctor Kauf-

(Tr. p. 46) : man (Tr. p. 86) :

''From my experience and "A. No.

the examination made, this dis- Q. They do not necessarily

case existed on March 4, April so indicate?

15 and June 1, and probably A. No."

existed long prior to March 4.

From my experience as a phy-

sician, and my examination of

the body, Walter Frey was not

in good health on April 15."
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Note the form of the question:

"Do these findings necessarily indicate that the

person examined was not in good health prior to

the time of death?"

And the answer:

''A. No.

Q. They do not iiccrssffrili/ so indicate?

A. No.*"

This is a "negative pregnant." It denies nothing.

Doctor Berger's testimony is to the point and posi-

tive. He says:

"I fomid that the heart was a chronic heart;

by that I mean thei'e had been pre-existent dis-

ease as distinguished from acute."

And his statement is equally positive that Walter E.

Frey was not in good health, and he says:

"From my experience and the examination

made, this disease existed on March 4, April 15

and June 1, and pvohahlii existed lo)Uj prior to

March 4."

Merely stating that the conditions found do not

*'necessarily" indicate lack of good health, admits

that they may indicate lack of good health. In fact,

in a pleading it would be an admission that there was

lack of good health. Certainly, it cannot raise an

issue against the positive testimony of Doctor Ber-

ger, and the established, fact that the man died of the

exact disease. This, of course, is uncontradicted. If

Walter E. Frey were still alive, and the "experts"

w^ere disputing as to the effect certain symptoms dis-
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closed, then such testiinony might be of some vahie

as throwing some doubt upon some other witnesses'

testimony; hut here we are confronted with the actual

fact that he actually died of the particular disease.

Doctor Kaufman was equally evasive in another

respect. Doctor Berger testified that Frey's heart

was enlarged about one and one-half times normal

size. (Tr. p. 45.) He said (Tr. p. 47) :

•'] can tell very closely by the size of the heart,

as 1 find it relaxed after death, what the size of

the heart, as 1 find it relaxed after death, what
the size of that heart was in normal life. I would
not have to weigh it. 1 think I can accurately

determine that fact.''

He further said:

"A heart that is acutely dilated, as this heart

Vvas, and which you have ])r()])erly stated is not

a dilation but a relaxation, when ()])ened and al-

lowed to empty itselC of the contents of its cham-
bei's and then brought back to its positicm as it

should normally be, is a wry close consideration

of what it was in life. Of course, if it is allowed

to stand or lay ballooned with its clotted bkxxl,

we cannot \i^vy well tell. That is a routine j>art

of the examination, to cut the heart in such a waif

that the entire inside of the heart is exposed, and
that the entire free blood irhirh is not juirt of

some disease is <liniinated from it. I (-(rtainli/

did tliat in this instance. I iras able to ascertain

ivhelher or iiol this hctni iras in lifetime <iii en-

larejed heart. I said it iras <tbont out niid one-

half times the nornud heart."
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Dr. Kaufman testified (Tr. p. 89) :

"To the (luestiun whether it is possible for an

autopsy surgeon sini})ly to squeeze the heart to-

,i»ether, or to scjuee/.e the blood that is in the heart

out of it, and to determine from that that the

man had a heart enlarged during his lifetime,

imj answer is I knoiv of no authorities that iviU

(illoic fJiat nicthod of (lcterniini)i(j the size of a

heart/'

Doctor Berger had, as he testified, ''autopsied"

hundreds and hundreds of those types of cases. (Tr.

p. 52.)

It is no denial of Dr. Berger's positive testimony,

based upon observation, knowledge and experience,

for Doctor Kaufman to say that he knows "no au-

thorities that will allow that method of determining

the size of a heart." There may not be any, and if

there were, he might not have read them.

There is another matter which will probably be

urged in this connection. Walter E. Frey was ex-

amined about Mai'ch 5, by Doctor Allen, and again on

June 1, and at neither time did he discover the heart

condition. In this connection Doctor Allen testified

(Tr. p. 53) :

"I heard the testimony of Doctor Berger. In

most instances the condition of the body of Wal-
ter Frey, which he described, would not he ascer-

tainable hij nie on the usual life insurance medi-

cal exam illation. Iliere are special methods, spe-

cial examinations of discovering that. These are

not ordinarily used in the medical examination

for life insurance."
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Doctor Moody testified in the same coimection (Tr.

p. 61) :

"In a \va.\' 1 am familiar with the ordinary

type of insurance medical examination. I have

never made any insurance examination, however.

With my knowledKe of that custom and i)i'actice,

and the condition ol* this body, as it has been

described, J think tliat condition could be ovei-

looked by an insurance medical examiner. As a

matter of fact, 1 have seen similar conditions

many times that have been overlooked by com-

])etent uiedical men."

Doctor Berger testified in this ccmnection (Tv. p.

45):

"Mr. Boland. Cnw you tell us, Doctoi*, I'l'om

youi- experience and your examination of the

body, whether this disease could be detected by

the ordinai'y roedical examination which would

oi'dinarily be made Tor insui-ance coiupanies, or

just an ordinary medical examination in \'oui-

office ?

A. In many, many instances that ty|)e of heart

is entirely missed.

Q. How can it be discovei-ed .^

A. There are certain i)i-()cedui('s, wry techni-

cal, that we may ,i;-o throui»-h with. To determine

its size, you may find that by X-ray. To detei-

mine this i)articular ty))e of disease iuii;ht be de-

termined by othei- technical examinations—elec-

trocardioi;ram, and various othei- pulse reuisti-a-

tions which are hi,i»hly technical and do not come

into the ordinar\' coui'se of an examination. 1

am familiar with the usual type ol' insurance

medical examination. This disease could be vei'_\-

easilv not detected by that type of examination."
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Doctoi- Kaufman again ventured a qualified denial.

He said (Tr. p. 89) :

''It is reason able to expect that if a patient has

a materially enlai-i^ed heart, for example, one

and one-half times normal size, that such a fact

would be found by a physical examination, except

there he a deformity of the chest ivall of such a

character fJiaf irouhJ nuih-c (i physical examina-

tio)i not an average exa^nination."

Observe it is only "reasonable"; not even "neces-

sarily".

However, at least one court has completely an-

swered the proposition in a very similar case.

Scharlach r. Pacific Mnt. Life, 16 Fed. (2) 245.

"To say the least, it is questionable whether

there was the slightest inconsistency between the

evidence to the effect that the deceased was not in

good health when the policies were delivered and
the evidence relied on by the plaintiff in error. Dr.

Tudd's statement that there was no way of telling-

how long the deceased had been suffering from
cancer was consistent with the truth of the testi-

mony to the effect that the ulcer disclosed by the

operation proved that the cancer had been in

existence since prior to May 12, 1923. A cancer

disclosed by an operation may not be evidence

sufficient to support a finding as to how long it

had existed, and at the same time be conclusive

proof that it had been in existence several months.

There was no material conflict between the oWh't

testimony relied on by the plaintiff in error and

that to the effect that deceased was not in good

health on May 12th, when the policies were de-

livered. The testimony of the physicians who
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treated the deceased or cxainined his blood prior

to that date indicated that the deceased then had
no serious aihnent, which was disclosed by his out-

ward appearance or was discoverable without a

physical examination ol' him which inchided a

count or testing of his blood.

Where the disease is one the existence of which
at a given stage of it is not discoverable, even by

a skilled physician, except by ascertaining exist-

ing symptoms and making an examiuation of the

blood of the person in question, a tindiug by a

physician, based on such an examination, that that

person has such disease, caimot well be said to be

])ut in issue or impeached by a finding of the

absence of disease by another physician, who made
no such examination, and from whom the symp-
toms suggesting such examination were concealed,

or by testimony, based only on observation of such

])erson's outward appearance, that he then seemed

to be in good health. Obviously such evidence

lacks probative value, where the (question is

whether a person has or is free from a disease or

ailment which is not discoverable by merely ob-

serving the outward api:>earance of that person.

Metropolitan Life Ins. Co. v. Betz, 44 Tex. Civ.

App. 557, 99 S. W. 1140.

The settini; up of the testimony relied ou by

the plaintiff in error against the otherwise uncon-

troverted testimony to the effect that the deceased

was not in good health when the ])olicies were

delivered may be compared with an attem])t to

contradict testimony as to the color of a thing

given by a witness who is cai)al)l(* of distinguish-

ing colors by testimony on that subject by a wit-

ness who is color blind and cannot tell one color

from another. But, assuming that the cNidcncc
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relied on by the plaintiif in error, if standing' by
itself, was sufficient to support a finding- that the

deceased was in ,2,ood health when the policies were

delivered, it was not such evidence as reasonably

could be given the effect of rebuttiui^' or contra-

dictini^' the evidence which showed that the de-

ceased then had a serious internal disease, the

existence of which was not disclosed by his out-

ward appearance. '

'

1 shall now refer to ni\' opinion that the testimon}'

of one so-called "expert", based on a hypothetical

question, can rarely if ever prevail against testimony

as to facts, observations and the conclusions drawn

therefrom by a skilled person. The privilege of calling

expert witnesses is one subject of much abuse. It

frequently serves a useful purpose, but such testimony

should be treated with caution, as was said by the

Supreme Court of California, in Grigshy r. Clear Lake

Water Co., 40 Cal. 396, and also 22 Corpm Juris, p.

735, "Evidence", Sec. 825.

Grifjshy r. Clear Lake Water Co., 40 (^al. 396.

"Ordinarily, it is true, witnesses testify only

as to facts, leaving it to the jury to draw their

conclusions, but upon matters of science and ques-

tions requiring peculiar skill an exception is made.

These witnesses ought, perhaps, to be selected by

the Court, and should be impartial as well as

learned and skillful. A contrary practice, how-

ever, is now probably too well established to allow

the more salutary rule to be enforced, but it must

be painfully evident to every practitioner that

these witnesses are generally but adroit advocates
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of the theory upon which the party callina," them
relies, rather than impartial experts, upon whose
superioi- jud.^iuent and learning,- the jury can

safely i-ely. Even men of the highest character

and integrity are apt to be ])rejudiced in favor of

the party by whom they are employed. And, as a

matter of course, no expeii: is called until the

l)arty calling- him is assured that his opinion will

be favorable."

22 ('orj)((s Juris, p. 735, ''Evidence", Sec. 825.

"'J'he general uncertainty and persistent dis-

agreement of authority on many lines of profes-

sional and scientific incjuiry, the fact that this

class of evidence deals so largely with the prob-

lematical and the conjectural, and the considera-

tion that there are other elements of unreliability

arising from hmnan frailty, bias, loyalty to one's

emi)loyer, pride of opinion, self-interest, or the

heat engendered by controversy, which more or

less unconsciously warp the mind of the witness,

even without the more vulgar elements of venality

and the absence of any efficient ijunishmcnt for

l)erjury, have caused courts of the highest emi-

nence to feel that experts are fiecjuently rather

the hired advocates of the ]^arties than men of

science placing their special exj)erience at the ser-

vice of the cause of justice. These considerations

have caused the courts to characterize this class

of evidence unfavorably as rather niiicliable, not

of great probative force, weakest and most nn

reliable, the weakest character of testimony, the

lowest order of evidence, the lowest grade of evi-

dence that ever comes into a court of justice, the

most unsatisfactory character of e\ idenee, wholly

worthless for any judicial i)urpose, and of less



68

than no value; to rule that such evidence should

be received with caution, with narrow scrutiny

and with much caution, and even that it should

never be received at all except w^hen absolutely

necessary; and to consider that the statement of

an inference oi* judi;ment is inferior in probative

effect to a statement of fact."

However, Doctor Kaufman was, as we have seen,

sufficiently cautious as to probably avoid the aspei--

sions usually cast upon such testimony; but also prob-

ably to render his testimony useless and abortive. ^
But we have here a case: Doctor Berber, an un-

biased witness (not called merely as a paid "expert")

who performed not only one autopsy but two autopsies

upon the body of Walter E. Frey, simply as a matter

of duty as autopsy sui-^con to the (/oroner. His testi-

mony is based upon facts and observations, and his

deductions therefrom as an experienced autopsy sur-

geon. On the other hand, we have Doctor Kaufman, a

paid "expert" rushed into the case after an evening

conference with appellee's counsel; knowing- nothina

of the subject of controversy except as he may have

acquired such knowledge during this conference. I

have .in'one to some pains to find a series of quotations

from cases involvin.s," just such a situation. It will be

useless for appellee to point out that in each of these

cases the remarks quoted were used in regard to a

disputed question of fact resulting- in the verdict of

the jury. I know that already, and I frankly so tell

the court. The merit in these (piotations is not as

stare decisis, but merely as being obsei^-ations of

judges of experience and learned in the law.
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Moreivood v. I'Jii('(/nlsi^ ()4 V. S. 49, IG L. cd.

516.

"Where witnesses of |)i'()i)er skill and ex[)('ri-

eiice lin\-e f'onncd theii- jiidunieiit I'l-oni a personal

examination of the subject ol* the controversy,

their <>])inions ai*e ucnerally more worthy of con-

fidence than those elicited by hyjx)tlietical ques-

tions, which may oi- may not state all the accidents

and circumstances necessary to form a correct

conclusion.
'

'

McCardJe v. 1 iidiaiia polls Wairr Co., 272 U. S.

400, 71 I., ed. 316.

"The testimony of competent valuation engi-

neers who examined the property and made esti-

mates in respect of its condition is to be preferred

to mere calculations based on averages and as-

siuned probabilities.

hi IT Ward, 194 Fed. 89, 91.

"Moreover, the clear weight of the alienists'

and physicians' testimony is to the same effect.

Of the alienists called by the resi)ondent, two of

them, as well as both the general medical prac-

titioners, had Ward under treatment, and their

testimony has therefore corres])ondingly greater

weight than the hypothetical testimony pioduced

by the petitioners."

Conirr r. Bfdiliiioir cO (). R. Co., 48 Fed. (2d)

497.

"Eyewitnesses, whom the judge found to be

truthful, so testified; and the oidy substantial

evidence to the contrary is the oi)inion of one

of the experts. Direct evidence of an occui-

rence is, of course, entitled to greater weight than
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opinion evidence [Laiicashive Shipping Co. v.

Morse Dry Dock & Repair Co. (D. C), 43 F.

(2d) 750] ; and we should hesitate to base a find-

ing upon the opinion evidence here, which is op-

posed to the overwhehning weight of the testi-

mony of eyewitnesses."

Finke r. Hess, 174 N. W. 466 (Wis.).

"True, after the operation it appears one side

of plaintiff's face was paralyzed, but in order

to warrant the court in submitting the case to |

the jury there must be some evidence that the i

defendant severed the facial nerves; and we tind

none in the record. There is positive evidence,

not only by defendant, but by Dr. Beck, a Chi-

cago specialist, that the nerve was not severed,
"i

Dr. Beck opened u]) the old scar in an effort

to relieve pressure on the nerve, and testified

that the nerve had not been severed. * * *

Some reliance is i^laced on the opinion of Dr.

Boyce. But his opinion could not raise a con-

flict wdth the positive undisputed evidence that

th(^ nerve was not severed, and that other causes

existed for the paralysis. Baxter v. Chicago &
N. W. Ry. Co., 104 Wis. 307, 80 X. W. 644; 2

Moore on' Facts, Sec. 1236."

DcDouafo r. Wells, 41 S. W. (2d) 184 (Mo.),

82 A. L. R. 1331.

''It is proper for a medical expert to testify

and give his opinion either from facts within his

own knowledge and observation, or from hypo-

thetical facts, or from the two combined. * * *

It would also seem obvious that, where the wit-

ness' opinion is based on and supported by his

})ei'S()nal observation and knowledge, it is more
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likely to be coiTect than when the facts are

merely hypothetical. In the foimer case, not only

are his superioi* knowledi^e, training', and expe-

rience exercised to form correct conclusions on

the tacts, but also in discoverini;- and correlating'

material and relevant facts."

In re De Lin's Estate, 294 Pac. (Ore.) ()()().

''We cannot give to expert testimony based

on hypothetical questions the same weight we
do the direct and i)ositive testimony of the doc-

tor who treated testate. The latter has a great

advantage over the former. Dr. Smith, who did

see her, examined her, conversed with her, is

very positive in his testimony that the testate

w'as mentally coinpetent. He had every oppor-

tunity of observing the testate, and would have

discovered her mental incapacity if she had been

mentally unsound."

Bishop V. Scharf, 241 N. W. (Iowa) 3, 8.

''The opportunity of Dr. Dean, Dr. Koch, and

the mirse to observe the testatrix and to know
at first hand the facts from day to da}, gives to

their testimon}^ significance nnd weight that can-

not be given to conclusions based \i\nm inei'e hy-

])othetical facts."

Colbuni V. Keiii/oii SfccI Piiiii/) Co., 214 N. \\\

(Minn.) 29, 30.

"It is a general rule of evidence tliat, where

witnesses of ])roi)er skill and experience have

formed their judgment from a personal examinn-

tion of the subject of the conti'ovei'sy, their

opinions are general 1>' inoic woi-tliy of confidence

than those elicited by hyi)othetical (|uestions

which mav or mav not state all circumstances
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necessary to form a correct conclusion. More-

wood et al. V. Enequist, 23 How. 491, 16 L. ed.

516; 11 R. C. L. 578."

Linn v. Terrell Compress tO Warehouse Co.,

142 So. 193 (La.).

*'lt is the contention of plaintiff that Linn's

death was due to overexertion, causini;' an acute

dilation of the heart and an aggravation of the

condition of chronic myocarditis, with which a

post mortem examination disclosed Linn to be af-

flicted. In support of the position of plaintiff,

Dr. George Roeling, the coroner for the parish

of Orleans, testified that Linn's death was due to

chronic myocarditis and acute dilation. Dr.

George Dempsey, who had been the physician

of Mr. Linn for a number of yeai's, testified that

acute dilation is due to shock and unusual exer-

tion, because 'a man could have chronic mj^o-

carditis clnd live for years if he did not over-

exert himself.' * * *

It thus appears that the testimony of Dr.

Duval is not inconsistent with the findings of

the coroner who performed the autopsy on Mr.

Linn, and, in the respect that his findings and

conclusions may differ from those of Dr. Demp-
sey, we believe they should prevail, because, from

the T'ecord before us. Dr. Duval appears to have

had great experience, having performed some

ten thousand autopsies, and he is a specialist in

pathology, whereas Dr. Dempsey is, we under-

stand, a general practitioner."

Vincennes Water SnppJjj Co. v. Public Ser-

vice Commission, 34 Fed. (2d) 5.

''On the other hand, neither Carter nor Wen-
ger ever saw any of the mains or any of the
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were not examined. They did not examine the

inside of any of the equipment, or any of the

mains in use, or any of the surface pipes. Mr.

Wenger testified that he was not interested in

opening any of the pipes and taking out sec-

tions. 'Opinion evidence, to be of any vahie,

should be based either upon admitted facts or

upo7i facts, within the knowledge of the witness,

disclosed in the record. Oi)inion evidence that

does not appear to be based upon disclosed facts

is of little or no value.' Balaban & Katz Corp.

V. Commissioner of Internal Revenue (C V. A.),

30 D. (2d) 807."

The result of all this discussion is that the evidence

is affirmative and positive that Walter E. Frey was

not in good health, and that because good health is

a condition precedent to the foi-mation of a contract,

the motion for a directed verdict should have been

granted; that the testimony of Doctor Kaufman

raises no substantial issue of I'act. His testimony

was so (lualified (for which we give him praise) as

to be of no value to plaintiff-appellee, and to have

i-aised no conflict. His testimony does not amomit

to even "a scintilla". Under such circumstances a

motion for a directed A'erdict nuist be granted.

Gunuiiifi r. Coolri/, 281 U. S. 90, 74 L. ed. 720.

The rule with respect to dii-ected \-ei-dicts is stated

as follows:

'' 'When, on the trial of the issues of fact in

an action at law before a FedcMal court and n

jury, the evidence, with all the inferences that

justifiably could be diawn Croin it, does not ccm-

stitute a sufficient basis foi' a verdict for the
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plaintilf oi- tlio defendant, as the case may be,

so that such a verdict, if I'eturned, would have to

be set aside, the court may and should direct

a verdict for the other party.' Slocum v. New
York L. Ins. Co., 228 U. S.^ 364, 369, 57 L. ed.

879, 882, 33 Sup. Ct. Rep. 523, Ann. Cas. 1914D,

1029.

A mere scintilla of evidence is not enough to

require the submission of an issue to the jury.

The decisions establish a more reasonable rule

'that in every case, before the evidence is left

to the jury, there is a preliminary question for

the judge, not whether there is literally no evi-

dence, but whether there is au}^ upon which a

jury can properly proceed to find a verdict for

the party producing it, upon whom the onus of

proof is imposed.' Schuylkill & D. Improv. &
R. Co. V. Munson, 14 Wall. 442, 448, 20 L. ed.

867, 872; Pleasants v. Fant, 22 Wall. 116, 122,

22 L. ed. 780, 783."

CONCLUSION.

It is respectfully submitted that each of the ques-

tions should be answered in the affirmative ; that is, in

favor of the appellant; and that the judgment should

be reversed and the court directed to enter a verdict

for the defendant-appellant.

Dated, San Francisco,

February 14, 1934.

F. Eldred Boland,

Knight, Boland & Riordan,

Attorneys for Appellant.


